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IN THE SUPREME COURT OF THE STATE OF IDAHO

STATE OF IDAHO,

)
)
)
)
)
)
)
)
)
)

Plaintiff-Respondent,
v.
DANIEL BERNARD STONE,
Defendant-Appellant.

NO. 43444
Ada County Case No.
CR-2014-17534

RESPONDENT'S BRIEF

Issue
Has Stone failed to establish that the district court abused its discretion by
imposing a unified sentence of 10 years, with two years fixed, upon the jury’s verdict
finding him guilty of grand theft by possession of stolen property?

Stone Has Failed To Establish That The District Court Abused Its Sentencing Discretion
A jury found Stone guilty of grand theft by possession of stolen property and the
district court imposed a unified sentence of 10 years, with two years fixed. (R., pp.131,
133-37.) Stone filed a notice of appeal timely from the judgment of conviction. (R.,
pp.141-45.)
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Stone asserts his sentence is excessive considering his substance abuse
problems, difficult early childhood, and because, given his current age, “a rider would do
him some good because he would get some programming with what is most likely as
close to a fully formed brain as he is going to get.” (Appellant’s brief, pp.5-7.) The
record supports the sentence imposed.
The length of a sentence is reviewed under an abuse of discretion standard
considering the defendant’s entire sentence. State v. Oliver, 144 Idaho 722, 726, 170
P.3d 387, 391 (2007) (citing State v. Strand, 137 Idaho 457, 460, 50 P.3d 472, 475
(2002); State v. Huffman, 144 Idaho 201, 159 P.3d 838 (2007)). It is presumed that the
fixed portion of the sentence will be the defendant's probable term of confinement. Id.
(citing State v. Trevino, 132 Idaho 888, 980 P.2d 552 (1999)). Where a sentence is
within statutory limits, the appellant bears the burden of demonstrating that it is a clear
abuse of discretion. State v. Baker, 136 Idaho 576, 577, 38 P.3d 614, 615 (2001) (citing
State v. Lundquist, 134 Idaho 831, 11 P.3d 27 (2000)). To carry this burden the
appellant must show that the sentence is excessive under any reasonable view of the
facts. Baker, 136 Idaho at 577, 38 P.3d at 615. A sentence is reasonable, however, if it
appears necessary to achieve the primary objective of protecting society or any of the
related sentencing goals of deterrence, rehabilitation or retribution. Id.
The maximum prison sentence for grand theft by possession of stolen property is
14 years. I.C. §18-2408(2)(a). The district court imposed a unified sentence of 10
years, with two years fixed, which falls well within the statutory guidelines. (R., pp.13337.) At sentencing, the district court articulated the correct legal standards applicable to
its decision and also set forth in detail its reasons for imposing Stone’s sentence.
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(6/18/15 Tr., p.148, L.3 – p.150, L.17.) The court submits that Stone has failed to
establish an abuse of discretion, for reasons more fully set forth in the attached excerpt
of the sentencing hearing transcript, which the state adopts as its argument on appeal.
(Appendix A.)

Conclusion
The state respectfully requests this Court to affirm Stone’s conviction and
sentence.

DATED this 25th day of March, 2016.

__/s/_Lori A. Fleming__________
LORI A. FLEMING
Deputy Attorney General

ALICIA HYMAS
Paralegal

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that I have this 25th day of March, 2016, served a true and
correct copy of the attached RESPONDENT’S BRIEF by emailing an electronic copy to:
BEN P. MCGREEVY
DEPUTY STATE APPELLATE PUBLIC DEFENDER
at the following email address: briefs@sapd.state.id.us.

__/s/_Lori A. Fleming___________
LORI A. FLEMING
Deputy Attorney General
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APPENDIX A

State of Idaho vs.Stone, Case No. CRFE-2014-17634, Docket No. 43444
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just like Mr. Stone who are going to end up in
prison If you don't do something.
His GAIN recommended level one
outpatient treatment. Drug Court is certainly
going to give him more than level one outpatient
treatment. They are going to give him more like
2.1 intensive outpatient treatment. So we would
ask the Court to use some discretion In this case
and get a little creative and either retain
jurisdiction for Mr. Sturn:. Or if the Court is
concerned that the prison won't put him in a rider
program that the Court consider having him
screened for Drug Court and making Drug Court a
condition of probation.
I think Mr. Stone while he indicated In
his PSI he had a good life with his adoptive
parents, I think you can tell from prior things
there may have been some other trauma in his life,
some other biological factors that may have led to
his drug addiction and criminal thinking, not to
mention his brotl\er, who is not quite U\e best
influence.
I believe Mr. Neeko Stone received a
two plus eight in this case. And he ndmittcd
stealing the RV. Sol don't think a three plus
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eleven for Mr. Daniel Stone would be appropriate.
If the Court does Intend to impose sentence, we
would ask that you impose a one year fixed
followed by six years indeterminate for a total of
seven which would be similar to what he would get
if he were convicted of a drug charge. Thank you.
THE COURT: Thank you, Ms. Martin.
MR. WHITE: Your Honor, if I may just a
couple things briefly to clarify. I didn't say
that Mr. Stone wouldn't be eligible for a rider.
He Is not eligible for the therapeutic community
program. He could be sent to CAPP or he could be
sent on a traditional rider. IDOC doesn't give
you two opportunities at therapeutic community.
So I Just wanted to clarify that.
And the other in regards to his
eligibility for Drug Court, 19-5604(2){a), no
person shall be eligible to participate in a Drug
Court if any of following apply: A, the person is
currently charged with, pied or been adjudicated
or found guilty of a felony crime of violence. So
he is not eligible for Drug Court by statute.
THll COURT: Ms. Martin, I will give you an
opportunity to respond if you like.
MS. MARTIN: My only·· with regard to Drug
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Court, I understand at the moment he is charged
guilty and will enter a judgment of conviction in
with. However, If we are able to work out
2 this case.
something with the prosecutor's office with regard
Now, in terms of the sentence I do want
3
4 you to understand that the law wants the judge in
to that case to where It gets reduced or
5 all cases to look and see if probation is a
dismissed, I don't believe that will necessarily
disqualify hlm once it Is lowered to a
6 possibility and if not to try and find a sentence
misdemeanor.
7 that is appropriate for rehabilitation and that
THE COURT: Okay. Thank you.
8 prison really is kind of the last choice.
Mr. Stone, you have the right to
9
Now, in this case I looked at the facts
address the Court before sentencing. I want to be
10 and circumstances. And I will take as a given
very clear, you don't have to, if you don't want
11 that Neeko stole the Air Stream from American Air
to. I won't hold it against you if you don't want
12 Stream Northwest, but you were helping him park at
to. I( there is anything that you want to say,
13 the RV park and that the police discovered and
now would be the time to do that and I would be
14 made search and seizure. And I note that your
happy to hear anything you do want to say.
115 story changed over time in the course of the
THE DEFENDANT: I have nothing to sny.
16 testimony and so did Nccko's. Ultimately, the
THE COURT: Okay. Thank you.
17 jury found you guilty.
Ms. Martin, is there any legal cause
18
I believe and will go to my grave
why sentence should not be pronounced at this
19 believing that you knew what was going on, but
time?
20 even if you didn't, there is no doubt in my mind
MS. MARTIN: None known, Your Honor.
21 that you should have known what was going on. I
THE COURT: Okay. All right then.
22 fundamentally think that you and your brother were
Mr. Stone, let'/\ be dear on this part.
23 equally as involved even If he was the one that
24 actually took it off the lot over there In Nampa
To the extent that you were convicted by the Jury
at trial ol this charge, the Court does find you
25 or Caldwell or wherever it was.
Nicole L. Julson, Offlclal Court Reporter, Ada County, Idaho
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It includes the felony burglary in 2007 and
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several probation violations. 2008 was your
second-- it wos your DUI second in Canyon County.
There was also misdemeanor stolen property in 2013
and possession of drug paraphemalla and a failure
to appear in Canyon County in 2014. And then thls
case of grand theft by possession of stolen
property. And then the 2015 case ol felony
aggravated battery in jail.
I considered in terms of aggravating
factors that this Is your second (elony. You have
had a bunch of trouble in jail. The presentence
report indicated that you had no real remorse.
You lack insight as to the nature and consequences
of your action. I note that you did a traditional
rider in 2009. You did a TC rider in 2011 that
didn't do you any good. You did a CAPP rider in
2013 that didn't do any good. And as your
attorney pointed out, you topped out of prison and
that didn't do you any good. You failed to take
advantage of multiple opportunities. To the
extent that there are currently new charges
pending and proballon violation charges pending in
Canyon County.
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I looked at your prior criminal record.
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I noted in my review that you're
homeless, your jobless. And I note that Neeko got
a sentence of ten years, two years fixed and eight
years indeterminate.
The Court finds based upon the ldaho
statutes and State v. Toohill, that rehabilitation
has not been effective and since nothing worked,
it seems to me the only viable objective in
Imposing sentence is to make sure that the public
is protected.
I also believe that there should be
some appropriate court proportionality as between
your sentence and Neeko's sentence. And to the
extent thnt they arc both equally responsible, the
Court will impose a sentence of ten years
imprisonment with two years fixed and eight years
indeterminate.
According to our records you have
already provided your DNA. That's not necessary.
The Court wlll lmpose a fine in this case of
$5,000. The Court will suspend $2500 of that fine
leaving $2500 left to pay. Court will not suspend
sentence. The Court will not retain jurisdiction.
The sentence will be imposed.
MR. WHITE: Judge, just for the record, I
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could be wrong on this, but I don't know that the
1 to pay the costs of the appeal, those too can be
2 waived upon a proper showing that you don't have
Court can suspend a portion of the fine if it ls
imposing sentence. I think you just need to
3 money to do that. Do you understand your appeal
Impose the fine. I think If you are wanting to
4 rights, sir?
THB DBFBNDANT: Yes, sir.
impose a $2500 fine you need to impose a $2500
5
THE COURT: The Court docs need to show that
fine.
8
7 the defendant gets credit for time served of 199
THE COURT: I guess that makes sense.
MR. WHITE: That's my wtderstanding.
8 days. And we have already entered the restitution
THE COURT: That make11 IIP.n!lP. now that I
9 order for $13,512.69. If it is possible I think
10 U,e Court would recommend that the defendant
think about it. Okay. So we will impose a fine
of $2500. There is no bond to exonerate. Parties
11 receive therapeutic conunwtity programming at
will return their presentence reports,
12 least. But I guess a recommendation may not serve
Defendant will be remanded to Ute
13 any useful purpose. Anything further?
MR. WHITE: Not from the State, Your Honor.
custody of the county sherlrf for delivery to the
14
15
MS. MARTIN: No, Your Honor. Thank you.
Idaho Department of Correction.
(rroceedinss concluded 2::1:1 p.nt.)
Mr. Stone, you need to iutderstand that
18
you have the -- if you are dissatisfied in any way
17
-0000000with the sentence, you have the right to appeal to
18
the Idaho Supreme Court. To do that, a written
19
notice has to be filed within 42 days. That is
20
six weeks. If a written notice Isn't filed, then
21
22
there is no further appeal rights. You have the
right to be represented by il l1twyer in any appeal.
23
24
And if you can't afford one, we will appoint a
lawyer to represent you. Also if you can't afford
26
Nicole L. Julson, Offlclal Court Reporter, Ada County, Idaho
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